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ILL & The Resource 
Sharing Revolution

A Call to Arms!

Kyle K. Courtney
Copyright Advisor
Harvard Library
@KyleKCourtney

THREE REVOLUTIONARY 
TOPICS FOR INTERLIBRARY 

LOAN & RESOURCE SHARING
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A CHANCE TO DREAM: 
HOW WE SHOULD 
ABANDON THE ILL 
CONTU “GUIDELINES”

HOW ILL IS GOING 
TO ENHANCE THE 
OPEN ACCESS 
MOVEMENT
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CONTROLLED DIGITAL LENDING:

THE WHITE WHALE OF BOTH AHAB 
AND THE PUBLISHERS

BUT FIRST…

THE LAW
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How do libraries legally do what we do?

Libraries and Archives in the Law
 Special Allowances for Reproduction

 Section 108: Reproduction by libraries and archives
 Section 109: First Sale
 Section 107: Fair Use
 Section 121: Print Disabled
 Section 504(c): Remedies for Infringement
 Digital Millennium Copyright Act (DMCA)
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17 USC §108 
Powerful opening provision….

“A Library Super Power”

“Notwithstanding the exclusive rights of the owners of 
copyright, section 108 provides that under certain conditions 
it is not an infringement of copyright for a library or archives, 
or any of their employees acting within the scope of their 
employment, to reproduce or distribute….

The many faces of 
Section 108

Save It! 
 Preservation/Copy

The Scholar’s Delight
 Document Delivery

 “Get Out of Jail Free”
 Reproducing Equipment

Ye Olde Loane
 Interlibrary Loan
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First Steps [Section 108(a)]

• In order to qualify for use of  any part 
of  §108, a library or archive first must 
comply with three requirements: 

First Steps [Section 108(a)]

• §108(a)(1): The copying must be made “without any purpose 
of  direct or indirect commercial advantage.” 

• §108(a)(2): The library must be open to the public or to 
outside researchers

• §108(a)(3): Each copy made must include a notice of  
copyright [Similar to the notice we display on our public 
copiers, scanners, etc.]
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Unpublished 
Works 

[Section 
108(b)]

• Different requirements for published 
and unpublished works.  

• 108(b) outlines the conditions for 
making three preservation copies of  
unpublished materials: rare, unique, 
hazard of  loss, and can't be replaced 
on open market (the conditions for 
making preservation copies are 
significantly less rigorous)

• The following conditions must be 
met:

Unpublished Works [Section 108(b)]

• §108(b) The copy is solely for preservation or security purposes 
(or for deposit at another library for research); and....

• §108(b)(1) The work is currently in the collection of  the library 
making the copy.

• * Less rigorous requirements for copying for preservation, but if  
one of  the copies is digital, however, that copy may not be used 
“outside the premises of  the library or archives.”
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“Premises of  the Library”

• What is the “premises” of  the library today?

• Various Answers:

• Legislative history

• Section 108 Study Group 

• Your answer (practicing community)?

Published Works 
[Section 108(c)]

• Up to three copies 
of  a published 
work may be 
reproduced solely 
for the purpose of  
replacing a copy 
that:
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Published Works [Section 108(c)]

• §108(c) The original work is damaged, deteriorating, lost, stolen, or in “a 
format that has become obsolete;” and...

• §108(c)(1) The library or archive has, after a reasonable effort, 
determined that an unused replacement cannot be obtained at a fair 
price; and...

• §108(c)(2) While the statute also explicitly permits digital formats for 
preservation, access to the digital copy must be limited to the “premises 
of  the library.”

Obsolete format?
What exactly is an obsolete format? 
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Obsolete format?

• Are VHS’s, cassette tapes, or record players considered statutorily 
“obsolete?” 

• The definition states that “a format shall be considered obsolete if  the 
machine or device necessary to render perceptible a work stored in that 
format is no longer manufactured or is no longer reasonably available in the 
commercial marketplace.”

• Betamax, VHS, and Laserdisc obsolete?  Can easily find these players on 
eBay and other secondary  markets

Get Out of  Jail Free: 
Limited Liability §108(f) Exemption

Nothing in the provision “shall 
be construed to impose 
liability upon a library or 

archives or its employees for 
the unsupervised use of  

reproducing equipment located 
on the premises” 

So long as the “equipment 
displays a notice that the 
making of  a copy may be 

subject to the copyright law.”
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The Scholar’s Delight: Document Delivery

Librarians can make copies for a patron, reproducing single 
articles for “private, noncommercial use” or reproducing 
an entire work where a replacement copy cannot be found 
for a fair price [§ 108(e)]

Permits lending of  reproductions of  copyrighted works to 
users in other libraries for private, noncommercial use [§
108(a), (d)]

21

22



11/11/2019

12

Copies! [Section 108(d) & (e)]

(d) Periodical copy allowed if: 1) “becomes the 
property of  the user” 2) for private study, 
scholarship, or research 3) notice of  copyright 

(e) Entire work copy if: 1) fair price 2) “property 
of  the user” and 3) notice of  copyright

Last point….

Digitization rights provided to libraries and archives 
under section 108(d) and (e) do not extend to 
musical, pictorial, graphic, or sculptural works, or 
to motion pictures or other audiovisual works….

VHS, music CD’s, art and photography 
books, DVD’s, etc. are excluded…
• Often under copyright….
• But, determine the risk…
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Ye Olde Loane:  
Section 108 and 

Interlibrary Loan

 Interlibrary Loan is one of the few 
library jobs that has a federal 
statute!

Section 108(g) attempts to 
balance the interests of 
publishers and libraries regarding 
interlibrary loan arrangements

Publishers and 108 ILL

 During the years preceding 
amendment of the 
copyright law in 1976, 
publishers lobbied hard for 
strongly worded anti-ILL 
clauses 

 Libraries, fairly certain that 
such language would 
prevent normal and 
customary ILL 
arrangements, lobbied hard 
for additional language
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Libraries fight back!
Section 108(g)(2)

 Section 108(g) proviso:
 Provided, that nothing in this clause 
prevents a library or archives from 
participating in interlibrary loan 
arrangements that do not have, as 
their purpose or effect, that the library 
or archives receiving such copies or 
phonorecords for distribution does so 
in such aggregate quantities as to 
substitute for a subscription to or 
purchase of such work.

ENTER THE “NATIONAL COMMISSION ON NEW 
TECHNOLOGICAL USES OF COPYRIGHTED WORKS” 

(CONTU) 
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A CHANCE TO DREAM: 
HOW WE SHOULD 
ABANDON THE ILL 
CONTU “GUIDELINES”

CONTU’S CONTINUED RELEVANCE TO INTERLIBRARY 
LOAN?

Some Higher Ed Institutions: Instead of following the 
dated and rigid CONTU guidelines, adopt a more flexible 
approach based on §108, rather than the guidelines. 
(Georgetown, Ohio State University, and more!)

Risk?
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CONTU is law….? No.

• CONTU is not law. 
• It is a cluster of recommendations made by a commission 

appointed by Congress
• The commission was not supposed to make law, but

interpret judicial decisions to make easy-to-follow guidelines. 
• It has more weight than your average guidelines because of 

the commission – but again, they offer guidance, not law.

CONTU is law….??

• The "law" of ILL is in Section 108
• Libraries are allowed to engage in ILL arrangements, so 

long as the arrangements "do not have, as their 
purpose or effect, that the library or archives receiving 
such copies ...for distribution does so in such aggregate 
quantities as to substitute for a subscription to or 
purchase of such work."
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CONTU’S 
RULE OF FIVE

WHY?

Legislative History

■ H.R. Rep. No. 94-1773 (1976)
– “The conference committee understands that the 

guidelines are not intended as, and cannot be 
considered, explicit rules or directions governing any 
and all cases, now or in the future….. [T]hey are not 
intended to be limiting or determinative in themselves or 
with respect, to other situations, and that they deal with 
an evolving situation that will undoubtedly require their 
continuous reevaluation and adjustment.”
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“[W]ill undoubtedly require their continuous 
reevaluation and adjustment.” 

1978 CONTU Data vs. 2016 Journal Data

Conclusion?
• CONTU guidelines interpret 1970’s economics of scholarly 

publishing, acquisitions, & ILL.

• Modern changes: journals pricing structure*, new acquisition 
methods, new library budget allocation*, and copyright fees

• CONTU, which was never law, is no longer a rational guideline 
for ILL and © compliance.
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Why CONTU when we have the LAW?

■ Section 108(g)(2) sets out an appropriate 
standard: that interlibrary loan arrangements 
should not be a “substitute for a subscription to 
or purchase of such work.” 

■ Yes, copying must not substitute for a 
subscription or purchase – but the law is WAY 
more flexible and rational standard than the “rule 
of five” that was adopted in the guidelines 

Potential new ILL workflow?

CCL
ILL transactions check CCL (compliance with copyright law)

rather than CCG (compliance with copyright guidelines)

Data
Generate annual list of all articles in calendar year 

Judge

Review titles for which ILL borrowing is done “in such aggregate 
quantities as to substitute for a subscription to or purchase of such 

work.” [§108(g)(2)]
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Review

If high number of articles have been requested from a 
journal, committee decides whether the borrowing is 
beyond §107 (fair use) & §108 (library exemption)

Pay
Pay appropriate fees where necessary

Cycle

Continue this review cycle annually, 
adjusting as necessary (“continuous 

reevaluation and adjustment”)

HOW ILL IS GOING 
TO ENHANCE THE 
OPEN ACCESS 
MOVEMENT
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SUPPORT AND LEARN FROM OTHER GRASSROOTS 
MOVEMENTS:

LIBRARIES OFTEN LEADING THE CHARGE

UNIV. OF CA

A WORLD 
WITHOUT 
ELSEVIER….
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Information sharing 
is a core value of 
libraries.

It is also a core 
principle of open 
access & scholarly 
communications.

Who knows this 
topic best? 

We do!

OUR TIME HAS 
ARRIVED!

TIME TO 
TAKE OUR PLACE AT 

THE TABLE!
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Our place at the table… Access

■ Millions of ILL transactions annually that place 
significant, rare, priceless, and valuable 
information directly in the hands of researchers

■ Patrons get access – even to materials that 
are not available locally

We know as much about “access” as open 
access advocates

Our place at the table… Financial

■ ILL transactions are some of the most 
effective and financially efficient ways to 
receive critical resources (including books, 
journals, thesis, dissertations, special 
collection, ephemera, etc.)

■ Can aid in Collection Development decisions
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Our place at the table… Law

■ We have a federal statue in Title 17 (Copyright) of the 
U.S. Code that outlines the parameters of our services.

■ We “touch” copyright in EVERY SINGLE ILL transaction 
and we have extensive knowledge in licensing

■ Result: We care and understand (are more willing to 
learn) about copyright than most units inside a 
traditional library.

■ Secondary Result: Copyright experts continually emerge 
from our ranks – and we serve as “hubs” of both 
copyright and licensing at our institutions

Our place at the table…..
Policy & Future of Open Access

■ We share the same values on access to information 
with the open access movement

■ However, ILL staff have the best and most unique 
experiences with information access, including law, 
policy, researcher needs, data, collection 
development, preservation, vendors, licensing, 
technology, and cost.
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CONTROLLED DIGITAL LENDING:

THE WHITE WHALE OF BOTH AHAB 
AND THE PUBLISHERS

CDL: Fair Use Meets First Sale in the Library

A library is acting within fair use if it digitizes and 
lends to users the full text of a copyrighted book, 
provided it does so within carefully implemented limits 
and safeguards (i.e. all the tech details), and provided 
that the library’s primary purpose for making and 
using the digitized book is limited to uses that are 
within the distribution and related rights that all 
libraries have under the first sale doctrine as 
applicable to the original book in the collection.
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• Out of print
• No publisher
• Limited run
• Not registered
• Pre-1976

Loan to users, with 
technical limits:

No copying,
No downloads,
Limited duration w/ 
no permanent 
copy retained

• Careful for Market Harm
• Pre-Existing Licensing
• Low Risk Works

Controlled Digital Lending is not new!
● Origins: Michelle Wu, “Building a Collaborative Digital Collection: A 

Necessary Evolution in Libraries”
● Internet Archive created the “Open Library: Digital Lending Library” CDL-

like system – running for the past 8 years. 
● Now 16 libraries have harnessed a CDL system to loan their digital copies 

of books. 
○ Boston Public Library
○ Allen County Public Library (genealogical collection) 
○ Georgetown Law Library
○ MIT Press (selected back catalog)
○ Houghton Mifflin Harcourt (entire back catalog)
○ And more….
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For CDL, Libraries Should
(1) ensure that original works are acquired lawfully; 
(2) apply CDL only to works that are owned and not licensed;
(3) limit the total number of copies in any format in circulation at 

any time to the number of physical copies the library lawfully 
owns (maintain an “owned to loaned” ratio); 

(4) lend each digital version only to a single user at a time just as 
a physical copy would be loaned; 

(5) limit the time period for each lend to one that is analogous to 
physical lending; and 

(6) use digital rights management to prevent wholesale copying 
and redistribution. 

THANK YOU

Kyle K. Courtney
Copyright Advisor
Harvard Library

kyle_courtney@harvard.edu

@KyleKCourtney
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Interested in forming 
your own CFR?

• Initial Training
• Best Practices
• Curriculum
• Private Listserv
• Certificates, Patches, etc.
• Me!

kyle_courtney@harvard.edu
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